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LEWIS POWELL, CRUCIAL CENTRIST JUSTICE, DIES AT 90
The New York Times
August 26, 1998; Page Al
By Linda Greenhouse
Lewis F. Powell Jr., the Supreme Court Justice who brought a voice of moderation and civility to an
increasingly polarized Court during his 15-year tenure, died today at the age of 90. An announcement
from the Court reported that Justice Powell, who retired 11 years ago and had been in failing health, died
of pneumonia at his home in Richmond, Va.
Justice Powell already was one of the country's most prominent corporate lawyers, with practical
legal skills polished by decades of experience, when his nomination to the Court by President Richard
M. Nixon in 1972 gave him an unexpected second career. He was 64 years old, an age at which he said
he had expected to start "tapering off," when he took the seat made vacant by the retirement of
Associate Justice Hugo L. Black.
His role on the Court eventually became so central to the institution's ideological balance that
his retirement in 1987 unleashed a furious political battle over the nomination of Robert H. Bork, the
prominent conservative President Ronald Reagan named to replace him. Mr. Bork's nomination was
defeated and the seat eventually went to the more moderate Anthony M. Kennedy.
First in his native Virginia and then on the national scene, Mr. Powell had long since reached the
highest ranks of the legal profession. He had been president of three major legal organizations, the
American Bar Association, the American Bar Foundation and the American College of Trial Lawyers.
He was a senior partner of one of Virginia's oldest law firms, a trustee and general counsel of Colonial
Williamsburg and a director of 11 major corporations.
Born into the insularity and rigid stratifications of the post-Reconstruction South, Justice Powell
cherished his roots in Richmond and at the same time transcended them. From a young age, he was
drawn to the wider world while maintaining his ties to home. His long life in some respects mirrored the
journey of the modern South from the country's fringe to its mainstream. He described his initial response
to the SupremeCourt's ruling in Brown v. Board of Education, the 1954 decision that segregation in the
public schools was unconstitutional, as one of shock. Yet as a Virginia civic leader and later as a
Supreme Court Justice, he stood for moderation and consensus-building on matters of race.
He played a pivotal role on a Court that was marked by sharp ideological divisions. He was the
balancer and compromiser, a political moderate with an aversion to heated rhetoric and doctrinal rigidity.
Neither his colleagues nor lawyers practicing before the Court could take his vote for granted. He had
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to be persuaded by the weight of argument, and his vote was frequently the decisive one, whether the
subject was state aid to parochial schools, remedies for racial discrimination or the rights of illegal aliens.

The most important opinion of his Supreme Court tenure was probably one in which he wrote only
for himself In the Bakke case, a landmark affirmative action decision in 1978, he bridged two competing
four-Justice blocs to extract an opinion that barred the use of rigid racial quotas but permitted race to
be taken into account in university admissions.
He never lost either his acute sense of the Court's great power or his conviction that the power had
to be used sparingly. For him, judicial restraint was crucial to keeping the balance of power among the
three branches of Government.
A concurring opinion he wrote in a 1974 decision, holding that a taxpayer could not bring a suit
challenging the way the Central Intelligence Agency was financed, expressed as clearly as anything else
Justice Powell's vision of the role of the Court.
"We should be ever mindful," he wrote in United States v. Richardson, "of the contradictions that
would arise if a democracy were to permit general oversight of the elected branches of Government by
a nonrepresentative, and in large measure, insulated judicial branch."
"Repeated and essentially head-on confrontations between the life-tenured branch and the
representative branches of Government will not, in the long run, be beneficial to either," he said. "The
public confidence essential to the former and the vitality critical to the latter may well erode if we do not
exercise self-restraint in the utilization of our power."
On the other hand, Justice Powell did not hesitate to place the Court's weight on the side of those
who had nowhere else to turn. In 1982, he joined the Court's liberal bloc in providing the crucial fifth
vote for a decision requiring Texas to give a free public education to the children of illegal aliens.
"I am not unmindful of what must be the exasperation of responsible citizens and government
authorities" over the influx of illegal aliens, he wrote in concurring with the majority opinion in Plyler
v. Doe. But the fact remained, he said, that "innocent" children were being denied an education solely
because of their parents' illegal status, and were thereby "singled out for a lifelong penalty and stigma."
He said that "it can hardly be argued rationally that anyone benefits from the creation within our borders
of a subclass of illiterate persons."
A Courtly Demeanor And a Tidewater Drawl
If in his professional career Lewis Powell seemed to epitomize the legal establishment, his courtly
demeanor and soft Tidewater drawl made him the image of the classic Southern gentleman. Almost
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ascetically thin, he was so unassuming that he often appeared to melt into the background. In crepe-soled
shoes, he strolled the Court's corridors and grounds unrecognized by tourists.
His questions from the bench during oral argument were few and were posed in a voice barely above
a whisper. But they were precise and potentially devastating to the argument of any lawyer who did not
have the answer. His soft manner did not hide the quick and tough mind that had served him both as a
lawyer and as head of the Richmond school board in the 1950's, a troubled decade during which he
argued successfully against the "massive resistance" campaign that some white city leaders advocated
in defiance of the Supreme Court's desegregation mandates.
According to his biographer, Prof John C. Jeffries Jr. of the University of Virginia Law School, a
burning ambition and desire to excel drove Mr. Powell as a young lawyer into positions of leadership
in his law firm, his profession, and his community; an ability to win the confidence of clients and
colleagues made his success possible.
Lewis Franklin Powell Jr. was born in Suffolk, Va., on Sept. 19, 1907, into a family with deep roots
in the region. One of his father's relatives, although not a direct ancestor, was Nathaniel Powell, one of
the original Jamestown settlers and for a time the colony's acting governor. Justice Powell's mother,
Mary Lewis Gwathmey, was raised on a Virginia plantation by an uncle who had accompanied Gen.
Robert E. Lee to the surrender of the Confederate forces at Appomattox.
The family's proud history was no guarantee of lasting prosperity. Mr. Powell's father, raised on a
modest farm with little formal education, finally achieved a hard-won financial security as manager of
a Richmond company that manufactured boxes and furniture.
Lewis Jr. was the oldest of four children. Growing up in a near-rural area of Richmond known as
Forest Hill, he attended a local private academy that aimed at preparing boys for the University of
Virginia. But he engaged in a gentle form of rebellion and struck out instead for Washington and Lee
University in Lexington, Va., where he achieved both academic and social success and began to expand
his horizons.
As president of the student body, he attended a student leadership conference in California and met
Edward R. Murrow, a student leader from the state of Washington. The young Southerner and the future
television journalist became close friends, traveling together in Europe after a student conference in
Brussels in 1930 and visiting together again in London during World War II.
Mr. Powell was elected to Phi Beta Kappa and received his undergraduate degree in 1929 with a
major in commerce. By counting some undergraduate courses toward a law degree, he was able to
graduate two years later from Washington and Lee's law school, where he was first in his class.
Throughout his life, he kept strong ties to Washington and Lee, to which he gave his personal and
Supreme Court papers, now housed in the Lewis F Powell Jr. Archives on the campus in Lexington.
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After law school, Mr. Powell earned a graduate law degree from Harvard Law School. One of his
classes was an administrative law seminar taught by Felix Frankfurter, who later served on the Supreme
Court and who impressed the young lawyer with a pragmatic approach to legal issues that was very
different from the more formal and unskeptical approach of the professors at Washington and Lee.
Moving Back To Richmond
After turning down an offer ofa job at a prestigious Wall Street law firm, Davis, Polk & Wardwell,
Mr. Powell returned to Richmond in 1932, moved in with his parents and began his legal career as an
associate in a small firm. Soon he moved to a bigger firm, and by 1938 had become its 10th partner.
Except for his service in World War II, he stayed at that firm, known for many years as Hunton,
Williams, Gay, Powell & Gibson, until he took his seat on the Supreme Court. He played a leading role
in the evolution of the firm, later known as Hunton & Williams, beyond its regional roots to a corporate
law practice that was national in scope.
In 1936, when he was 28, Mr. Powell married Josephine Pierce Rucker, the daughter of a prominent
Richmond obstetrician. The two had met years earlier, but Mr. Powell first became interested in the
doctor's daughter after hearing that she had set a broad-jump record of 22 feet at Sweet Briar College.
Their marriage was a lifelong love affair that produced four children: Josephine Smith; Ann Pendleton
Bowen, known as Penny; Molly Sumner, and Lewis 3d. Mrs. Powell died in 1996. In addition to his
children, Justice Powell is survived by nine grandchildren and one great-grandson.
He volunteered for military service in World War II, spending more than three years in Europe and
North Africa as a combat and staff intelligence officer with the Army Air Forces. He rose in rank from
first lieutenant to colonel, earning the Legion of Merit, Bronze Star and Croix de Guerre. He spent the
last half of his tour in a military intelligence unit known as the Special Branch, helping to analyze
decoded German messages. He presented daily briefings to senior officers, including, at times, Gen.
Dwight D. Eisenhower, who used the top-secret information to select Allied bombing targets. Colonel
Powell ended his assignment with several dozen officers under his command, and his return to peacetime
law practice was something of an anticlimax.
Active in the American Bar Association early in his career, he served a term as its president from mid1964 to mid-1965. He used the position as a platform to lobby for an increased Federal role in providing
legal services to the poor, and helped shape the legal services program of the Office of Economic
Opportunity.
Although he never held elective office, he was a leading figure in Virginia public affairs as head of
the Richmond school board from 1952 to 1961. He was a member of the Virginia State Board of
Education from 1961 to 1969, serving as its president for the 1968-69 term.
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At that time, Virginia was dominated by the Democratic machine of Senator Harry F. Byrd, who
advocated stiff resistance to the Supreme Court's 1954 desegregation decision. Mr. Powell believed that
such resistance would be deeply destructive. Under his leadership the Richmond schools did not defy
the Court. On the other hand, integration was very slow in coming to Richmond as elsewhere. When Mr.
Powell left the school board in the spring of 1961, only two of 23,000 black students in the Richmond
public schools were attending school with white children.
Backing by Kennedy For the High Court
Ten years later, the Congressional Black Caucus opposed his nomination to the Court, arguing that
he should have done more from his position as a community leader to fight segregation and its legacy.
Liberal Democrats on the Senate Judiciary Committee came to his defense, however. When the
committee approved his nomination, Senator Edward M. Kennedy and three other Democratic members
issued a concurring report that praised Mr. Powell's record. "Lewis Powell was one of the courageous
men in Virginia who was determined to obey the law of the land," the report said.
In 1990, Virginia inaugurated as its governor L. Douglas Wilder, the first black person in the country
to be elected governor of a state. Mr. Wilder invited Justice Powell, who was retired by then, to
administer the oath. As Professor Jeffries recounted the scene in his book, "Justice Lewis F Powell Jr."
(Scribners, 1994), Justice Powell called out above the applause that followed the swearing-in: "It's a
great day for Virginia!"
Professor Jeffiies wrote: "For the sea of young black faces raised in pride and triumph, the good
wishes of a frail old white man may have meant very little, but to those with long memories, it was a
gracious benediction from the best of the old order."
Nixon announced Mr. Powell's nomination to the Supreme Court, along with that of William H.
Rehnquist to fill a second vacancy, to a nationwide television audience on Oct. 21, 1971. The
announcement came barely 24 hours after the American Bar Association's judicial fitness committee
refused to endorse two Nixon candidates who had been considered the front-runners for the seats. Mr.
Powell had turned down an earlier offer of a seat on the Court from the Nixon Administration, and
rebuffed Attorney General John N. Mitchell's effort to interest him in the new vacancy. He finally
accepted with a deep reluctance that was overcome only by a direct appeal from Nixon, who said it was
Mr. Powell's patriotic duty to serve.
The bar association gave its former president its highest possible rating, and the nomination was well
received in legal circles. He was confirmed by the full Senate on Dec. 6, 1971, and he and Mr. Rehnquist
were sworn in as the 99th and 100th members of the Court on Jan. 7, 1972.
Justice Powell approached his new job without any great relish. He regretted leaving Richmond and
the law practice that he loved. "The truth is that I'd rather be a lawyer than a judge," he told his former
colleagues. "I really prefer to be competitive rather than neutral, detached and disinterested."
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Nevertheless, he said, he had no doubt that if he had it to do over he would still accept the appointment.

After moving to Washington, Justice Powell maintained strong ties to Richmond. He and his wife
kept their Richmond house, a colonial mansion that had belonged to Mrs. Powell's parents, and returned
there every summer. He also kept an office in the Federal courthouse in Richmond. In Washington, the
couple lived in an apartment in the southwest section of the capital, near the Potomac River.
60 Hours a Week On Court's Business
But the Court, when it was in session, was Justice Powell's real home. He told a group of lawyers and
judges in a 1983 speech that except for the summer recess, he worked 60 hours a week, "considerably
more than my chargeable hours ever were at the peak of a large and demanding law practice."
Justice Powell's role as the Court's master of compromise and coalition-building was nowhere
brought into sharper focus than in the 1978 case of Allan P Bakke. That case, in which the Court was
asked to rule on the legality of a state medical school admissions program that set aside a fixed number
of places for black and other minority-group applicants, sparked a vigorous national debate over
affirmative action that continued for years.
With the Court split 4 to 4, Justice Powell extracted a controlling opinion from the deadlock by
joining first one four-member bloc and then the other. He agreed with one group of Justices that the
challenged program was unlawful because it totally excluded whites from any consideration for the 16
places. But he then joined the other four members of the Court to conclude that a university could
properly consider race and ethnic origin as a "plus" factor among other factors to achieve a diverse
student body.
"The State has a substantial interest that legitimately may be served by a properly devised admissions
program involving the competitive consideration of race and ethnic origin," Justice Powell said in his
solitary opinion. The concept of affirmative action was preserved and the debate, at least in the short run,
defused.
Pivotal Role in Cases Of Church and State
Justice Powell also played a pivotal role in numerous Supreme Court cases that defined the
constitutional boundary between church and state. Cases challenging various programs of state aide to
parochial schools reached the Court with regularity, and Justice Powell's vote was often decisive in
upholding or striking down a particular program. In that role, the former school board president was
keenly aware of the potentially inflammatory nature of the debate over the relationship of religion and
government. He believed that, apart from doctrinal niceties, it was vital for the Court to avoid fueling
those fires.
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For example, in 1977 he joined a fragmented majority that upheld an Ohio parochial aid law. In his
concurring opinion in Wolman v. Walter, he noted that "at this point in the 20th century," the risk of
"deep political division along religious lines" was "remote."
But in 1985, with the political debate over church and state at a peak, Justice Powell provided the
fifth vote striking down parochial aid programs in New York City and Grand Rapids, Mich. His
concurring opinion in Aguilar v. Felton, the New York case, cited the "continuing risk of continuing
political strife," noting that "the potential for such divisiveness is a strong additional reason" for finding
the programs unconstitutional. In the 30 religion cases in which he participated -- many of them decided
by closely divided votes -- he was never on the losing side. The Court itself eventually adopted a
different approach to questions of church and state, overruling the Aguilar case in a 1997 decision called
Agostini v. Felton.
More often than not, Justice Powell voted with the conservatives in cases dealing with criminal law.
He believed that prison inmates and their lawyers abused their right of access to the Federal courts by
filing frivolous lawsuits, and he joined a majority of the Court in the mid-1980's in invoking new
procedures for avoiding protracted appeals in death penalty cases.
He voted to uphold the death penalty in numerous cases, including a notable case that asked the
Court to examine accusations that application of the death penalty was infected by racism. Challengers
to the death penalty in Georgia presented statistics showing that killers of whites were more likely to be
sentenced to die than those whose victims were black. Writing for the Court in a 5-to-4 opinion,
McCleskey v. Kemp, Justice Powell said that the statistical study did not "demonstrate a constitutionally
significant risk of racial bias" sufficient to invalidate the death penalty in Georgia.
The death penalty was one of two subjects on which Justice Powell changed his mind after he left the
Court. He told his biographer, Professor Jeffries, in a 1991 interview that he regretted his vote in the
McCleskey case and other death penalty cases. "I have come to think that capital punishment should be
abolished," he said.
He described his view as based on pragmatic concerns rather than on questions about the morality
or constitutionality of the death penalty itself Doubts about the death penalty could never be resolved
and would inevitably bring the judicial system itself into disrepute, the Justice said. Professor Jeffries
detected a deeper source of disquiet in the retired Justice. "After 15 years of capital cases, Powell knew
firsthand their deadly hold on the judge's peace of mind," he wrote.
With the Majority In Roe v. Wade
Justice Powell was a member of the majority in Roe v. Wade, the 1973 decision that gave women the
constitutional right to obtain abortions, and he did not waiver in his support of that principle. He wrote
the Court's opinion in a 1983 case striking down restrictions on abortion imposed by the city of Akron,
Ohio. His opinion acknowledged and rebuffed the efforts of anti-abortion forces to persuade the Court
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to overrule Roe v. Wade. The argument was settled, Justice Powell wrote; the doctrine of adherence to
precedent "is a doctrine that demands respect in a society governed by the rule of law."
In an interview with the British Broadcasting Company after his retirement, Justice Powell described
a long-ago incident at his law firm that had shaped his views on the desirability of legalized abortion in
the years before Roe v. Wade. A 19-year-old messenger for the firm had called him at home early one
morning with a desperate request for help. His girlfriend had died while trying, with the messenger's help,
to abort a pregnancy. The messenger could have been charged with murder.
In the interview, Justice Powell said he visited the city prosecutor on the young man's behalf "To
make a long story short, no prosecution was ever brought," he said, adding: "So I was in full agreement
with the decision of the Court in Roe. I thought a woman ought to have the right, and I still think so."

In 1986, the question for the Court was whether the constitutional right to privacy recognized in Roe
v. Wade should also apply to consensual sex between homosexual adults. In a 5-to-4 decision, Bowers
v. Hardwick, the Court rejected that analysis of the right to privacy. Justice Powell joined Justice Byron
R. White's majority opinion that described as "at best, facetious" the argument that there was
constitutional protection for homosexuality.
Four years later, in a question-and-answer session after a speech to students at New York University
Law School, Justice Powell said he had originally voted the other way but had changed his mind at the
last minute. He said he now regretted his vote and had concluded that the dissent "had the better of the
arguments."
Poor Health Forced Retirement
He announced his retirement on the last day of the Supreme Court in June 1987, giving health
problems as the reason. Two years earlier, he had nearly died of uncontrolled bleeding after surgery for
prostate cancer and had not regained his energy. He was 79 years old, reed-thin and frail in appearance.
But he had an active and productive retirement. Until 1996, when his health declined sharply, he sat
regularly as an appeals court judge -- an available but little-used prerogative of retired Justices -- on the
United States Court of Appeals for the Fourth Circuit, in Richmond. He gave speeches, gently but
pointedly reminding his former colleagues of the importance of civility and adherence to precedent. On
Jan. 7 last year, 25 years to the day after taking the oath as a Supreme Court Justice, he closed the office
he had kept at the Court and returned to live full time at his home in Richmond.
A political firestorm followed Justice Powell's departure from the Court in 1987, though he never
commented on it. President Reagan nominated Robert H. Bork, a Federal appeals court judge and
leading conservative legal scholar who had made no secret of his view that much of modem
constitutional law, from the criminal procedure rulings of the Warren Court to the abortion decision in
Roe v. Wade, was profoundly misguided. The Democratic-controlled Senate defeated the nomination
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after a nearly four-month battle. A second nomination for the vacancy, that of Judge Douglas H.
Ginsburg, was withdrawn. President Reagan's third choice, Anthony M. Kennedy, a Federal appeals
court judge from Sacramento, Calif, was eventually confirmed and took Justice Powell's seat on Feb.
18, 1988.
President Clinton paid tribute to Justice Powell yesterday, saying: "For over 15 years on the Supreme
Court, he approached each case without an ideological agenda, carefully applying the Constitution, the
law and Supreme Court precedent regardless of his own personal views about the case. His opinions
were a model of balance and judiciousness. As a result, he was the decisive voice on the court in
addressing some of the most important issues of our day."
Copyright 1998 The New York Times Company.
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RETIRED JUSTICE LEWIS POWELL DIES AT 90
The Washington Post
August 26, 1998; Pg. AOl
By Joan Biskupic and Fred Barbash, Washington Post Staff Writers

Retired Supreme Court Justice Lewis F. Powell Jr., a voice of moderation on the Supreme Court for
much of the 1970s and 1980s and the decisive vote during years of ideological turmoil, died yesterday
at the age of 90.
Powell was a proud son of his native state of Virginia and a leader in the legal profession nationwide
before his appointment by Richard M. Nixon to the court at age 64. He died in his sleep of pneumonia
at his home in Richmond.
Distinguished by his soft southern accent and a rigorous code of courtesy, the tall, slender justice
provided the pivotal vote on some of the most difficult social dilemmas of his time.
Powell's legacy emerges from his steadfast approach to judging and his resolute effort to respect the
views of those with whom he did not agree. He struggled to approach each case without letting his
personal ideologies interfere, and by setting aside the attitudes that grew out of his prosperous, southern
upbringing. At the same time, he arrived just as America's highest court was confronting issues such as
affirmative action and abortion for the first time and regularly taking up disputes over the separation of
church and state. It often fell to Powell to find the common ground between those justices entrenched
on the left and right.
"For over 15 years on the Supreme Court, he approached each case without an ideological
agenda, carefully applying the Constitution, the law and Supreme Court precedent regardless of his own
personal views about the case," President Clinton said yesterday. "His opinions were a model of balance
and judiciousness."
Powell, who served from 1972 to 1987, greatly valued continuity in the law and believed that once
a course had been set, it was dangerous to veer off: "Stability and moderation are uniquely important
to the law," he once wrote.
Conservative on crime ce generally sided with the court's conservatives on business and criminal
cases, believing that the balance had tipped too far in favor of criminal defendants. But he consistently
voted against the Nixon administration, and then the Reagan administration, when the court found a
constitutional right to abortion and when it laid out the path for the use of affirmative action in higher
education.
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In that landmark case, Regents of the University of California v. Bakke, Powell wrote the majority
opinion allowing colleges and universities to consider race among other factors in when deciding which
students to admit. And he found the middle ground that allowed schools to take race into account for
diversity, but also forbidding schools to set aside a specific number of slots for racial minorities.
Voted Against Nixon
Powell also played a critical role in the court's unanimous 1974 decision forcing Nixon to turn over
White House tapes relating to Watergate but ensuring that the president's claim of executive privilege
not be rejected completely. Powell believed in a strong executive and did not want one difficult case to
undermine future presidents' power.
He was the pivotal, fifth vote when the court in 1986 ruled that consenting adults have no
constitutional right of privacy that allows them to engage in homosexual acts, and Powell was the author
of a 1987 decision rejecting arguments that a state's capital punishment was discriminatory simply
because statistics suggested blacks were more likely to get the death penalty than whites. After he
stepped down from the bench, Powell said he regretted both of these positions.
"I think I probably made a mistake in that one," he said specifically of the Georgia anti-sodomy law
case known as Bowers v. Hardwick, observing that the decision was inconsistent with the right of
privacy articulated in Roe v. Wade.
Powell strived to restrain the power of the federal courts, scrupulously respecting the lines separating
the elected branches and the state governments from the judiciary. Uncomfortable with novel theories
of constitutional law, he took pride in an ideology-free approach to the cases and issues confronting the
court.
Such judicial pragmatism lingers today in the approaches of Justices Sandra Day O'Connor and
Anthony M. Kennedy, the latter of whom succeeded Powell after the bruising Senate confirmation fight
over Robert H. Bork.
Just as experienced Supreme Court litigators today often focus their arguments toward winning the
sentiments of those swing vote justices, in the 1970s and '80s Powell was the justice to woo. Lawyers
believed that if they could win over Powell, their argument would inevitably attract at least four other
justices. Powell, more so than O'Connor and Kennedy today, was also known as a consensus builder.

On the court, and in his career as a partner in one of Richmond's most prominent law firms, as
president of the American Bar Association and as head of the Richmond School Board during a time
when it was attempting to move away from segregation, Powell was known as a "lawyer's lawyer,"
recoiling from extremes and searching out the middle ground.
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In a similar vein, among justices, lawyers, reporters and court employees of every level, his kindness
and good manners were legendary.
University of Virginia law professor John C. Jeffries Jr., who wrote a biography of Powell, said the
justice gave real weight to the views of both sides at a time of ideological showdowns. Conservatives
on the court then, led by Warren E. Burger and William H. Rehnquist, were typically pitted against
liberal bulwarks William J. Brennan Jr. and Thurgood Marshall.
"He was a good listener," Jeffries reiterated yesterday. "That was a matter of style; he was a
gentleman. But more than that. He sincerely was respectful of the views of others."
But Powell was a reluctant appointee. He turned down Nixon for the job in 1969, and in 1972, after
he had donned the robes, said: "The truth is that I'd rather be a lawyer than a judge. I was never in any
doubt as a lawyer as to which side I was on. I really prefer to be competitive rather than neutral,
detached and disinterested."
He was 64 when he was appointed to the high court and remained concerned about his neutrality
throughout his tenure.
Washington lawyer and former Powell law clerk David Stewart recalled in an interview: "I remember
him saying, 'David -- he always addressed you by your name -- David, you have no idea how hard it is
to keep an open mind when you're 72 years old.' He was absolutely a creature of his upbringing and
attitudes. And he did not think it was right to give voice to those attitudes. He tried to have an open
mind."
When Powell retired after 15 years, Nixon wrote a letter apparently without bitterness over Powell's
vote in the Watergate tapes case or other issues with which the two parted company. Reprinted in the
Jeffries biography, the longhand letter said: "Dear Lewis, When you were reluctant to accept
appointment to the Supreme Court because of your age I observed that ten years of Lewis Powell on
the Court was worth 20 years for anyone else. Your superb service has eloquently demonstrated that I
was right. All Americans are in your debt. Sincerely, Dick Nixon."
After his retirement in 1987, Powell continued to come to his chambers at the Supreme Court and
to hear cases for the Richmond-based 4th U.S. Circuit Court of Appeals. His health slowly declined and
in 1997 he closed out his chambers for good.
Chief Justice Rehnquist, who joined the court on the same January day in 1972 that Powell did, said
in a statement yesterday, "He was the very embodiment of judicial temperament', receptive to the ideas
of his colleagues, fair to the parties to the case, but ultimately relying on his own seasoned judgment."
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Powell was born Sept. 19, 1907, into a prosperous Suffolk, Va., family and attended private schools.
His father was a successful businessman and his mother a homemaker. He earned a bachelor's degree
from Washington and Lee University in 1929 and a law degree there in 1931. The following year, he
earned a master's degree in law from Harvard Law School.
Powell returned to Richmond and entered private law practice, settling with the prestigious firm of
Hunton & Williams, described as "not just part of the establishment but the establishment itself " In 1936
he married Josephine Rucker, daughter of a prominent physician. They eventually had three daughters
and a son.
During World War II, Powell joined the Army Air Corps intelligence unit and worked as part of a
team that deciphered German military communications.
"Ifyou'd asked him what he cared most about in his life, he would say World War II," biographer
Jeffries said in an interview. "He was a very patriotic man, not in the flag-waving sense but in that he had
a strong conviction that the United States was the world's best hope for freedom."
After the war, Powell returned to the Richmond law firm and proceeded to build a largely corporate
clientele. He would later join the boards of directors of several major companies, and accumulate a
fortune in personal investments. This background would make him one of the justices most experienced
in business and corporate affairs but it would also open him to criticism by liberal court observers that
he was too sympathetic to business.
Powell developed a deep friendship with Virginia Sen. Harry F Byrd and served as chairman of the
Richmond School Board from 1952 to 1961. Soon after he joined the school board, the Supreme Court
issued its ruling in Brown v Board of Education, declaring segregated school systems unconstitutional.
Virginia, like other southern states, operated a dual school system.
Led by Byrd and his allies, the state embarked on a policy of "massive resistance" to desegregation,
determining that it would close down schools rather than integrate them. But Powell would not be part
of it. "I was honestly devoted to the old gentleman," Powell said of Byrd years later. "The first political
speech I ever made was for him back in 1946. But I disagreed completely with the massive resistance
policy. I thought it would destroy the public schools."
Led Bar Association
Powell first came to national prominence in 1964, when he was elected president of the American Bar
Association. In that role, he continued to win a reputation for moderation, refusing to accept a label on
either side of the political spectrum.
Powell was first approached about the Supreme Court in 1969, when the Nixon administration was
looking for a southern justice to replace Abe Fortas, who had resigned under a cloud. Though Powell
455

was a lifelong Democrat, Nixon knew he was nonetheless a strong believe in law enforcement and saw
in Powell a chance to reverse an era of rulings favoring criminal defendants.
Yet in an extraordinary action for a lawyer, Powell asked that his name not be considered for the
nomination, in part because he feared a Senate battle over the appointment of a southerner and in part
because he enjoyed his life in Richmond, his lucrative law practice, his civic activities and clubs, and his
wide circle of friends.
Two years later, when Justice Hugo L. Black retired, Nixon again asked Powell to join the court.
This time he accepted, but with deep misgivings. "Iam primarily a lawyer," he said then. "Iwould rather
play in the game than be the umpire."
But, he said, "if you're asked by the president of the United States to go on the Supreme Court, one
doesn't say 'no.' " He was named at the same time that Nixon sought to appoint Rehnquist, then an
assistant attorney general, to the court.
The appointment of Rehnquist, already known for his strong conservative views, caused far greater
controversy. Roy Wilkins, then executive director of the NAACP, spoke out against the Rehnquist
nomination but said: "I am not here to say nay or yea for Lewis Powell.
It appears Powell is less
objectionable [than Rehnquist] on the grounds of race. He seems a philosophical gentleman who has won
many honors in the legal profession."
Powell was confirmed by an 89 to 1 vote, with only then-Sen. Fred Harris (D-Okla.) dissenting,
saying he thought Powell was "an elitist" who lacked compassion for "little people." Powell was sworn
in on Jan. 7, 1972, the first Virginian on the court since before the Civil War.
Powell, while maintaining his home in Richmond, took a small apartment with his wife in Washington.
From the beginning, he said he found the court's regimen and isolation hard to accept. "Ido not enjoy
being away from Richmond, my friends of a lifetime and my home.
I do not enjoy working 6 1/2 days
a week and almost every night at a time when I had planned to be tapering off," he said in one speech,
acknowledging however, "there are compensations which appeal to any lawyer who is proud of his
profession. The Supreme Court is an awesome place."
Powell once said his wife, Josephine, read to him aloud at night before bedtime. It soothed him, he
said, and kept him from waking up in the middle of the night wondering how he should vote on a case.
(Josephine Powell died in 1996.)
Not Easily Labeled
Early on the bench, Powell began making clear that his views could not easily be labeled. He held fast
to his beliefs in the importance of criminal laws, signing onto decisions that limited the so-called
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exclusionary rule that kept illegally seized evidence out of trials. He also voted to ease limits on police
interrogations of suspects.
But by the early and mid-'80s, as the court was moving to the right with the addition of Reagan
appointees, Powell's votes stymied the Reagan judicial revolution.
Powell wrote a 1983 opinion strongly affirming Roe v. Wade, the 1973 decision establishing a
constitutional right to abortion, and in 1986 cast the decisive vote when the court again, in the face of
attacks by the Reagan administration, upheld Roe. The latter decision struck down a Pennsylvania law
intended to discourage women from having abortions.
Powell also was the key vote in 1985 when the court rejected New York's policy of sending public
school teachers into religious schools to teach disadvantaged students, and he voted with the majority
when it struck down moment-of-silence laws intended to bring back prayer to the nation's public
schools.
Perhaps one of his most known majority opinions was in the landmark 1978 case involving racial
quotas in a California medical school admissions policy. He took a middle position, joined in separate
parts of his opinion by justices on the left, then on the right.
"[T]he state has a substantial interest that legitimately may be served by a properly devised admissions
program involving the competitive consideration of race and ethnic origin," he wrote.
He also penned the majority opinion in a sharply divided 1982 case over whether presidents can be
sued for monetary damages when they break the law or violate citizens' constitutional rights while in
office. (This differs from the recent Paula Jones lawsuit against President Clinton, which related to
allegations of personal misconduct before Clinton entered the White House.) Powell's opinion is filled
with concern for a president who might be diverted from his official duties by concern for private
lawsuits: "Because of the singular importance of the president's duties, diversion of his energies by
concern with private lawsuits would raise unique risks to the effective functioning of government."
Powell would rue one of his most controversial positions. He was the author of a 1987 five-justice
ruling rejecting arguments that a state's capital punishment system be struck down because statistics
suggested blacks were more likely to get the death penalty than whites. He said he regretted that decision
and declared that he had come to think that capital punishment should be abolished.
Retired in 1987
Powell's retirement in June 1987, at a time when the court was sharply divided, set off a fierce
confirmation battle. Reagan's first nominee, Bork, was rejected by the Senate. Then Reagan's second
choice, appeals court Judge Douglas Ginsburg, withdrew his name before his official nomination after
it became public that he had used drugs as a college student and later as a professor at Harvard. In the
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end Kennedy, a California federal appellate court judge, took the seat, helping to move the court more
to the right.
Kennedy said in a statement yesterday: "His dedication to the law and his marvelous demeanor are
a splendid legacy to all of us who follow him."
Powell is survived by three daughters, Josephine Smith of Houston, Pendleton Bowen of Whidbey
Island, Wash., and Molly Sumner of Salt Lake City; and one son, Lewis F Powell III, of Richmond.
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